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AWARD NO. 59 
CASE NO. 59 

 

PUBLIC LAW BOARD NO. 7384 

 

PARTIES ) BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND  
 ) TRAINMEN (EASTERN LINES) 
 TO ) 
  ) 
DISPUTE ) CSX TRANSPORTATION, INC. 

 
 
STATEMENT OF CLAIM 

Claim of CSXT Engineer M. C. Hester, CSXT ID 199328, (hereinafter 
Claimant) for removal of all notations on his personal service record 
and pay for all time lost associated with investigation and discipline 
assessed in the amount of sixty (60) days actual suspension as a result 
of the formal hearing conducted on July 14, 2014 at Savannah, GA for 
alleged violations of CSX Transportation Operating Rules 300.2 and 
301.2. 

OPINION OF BOARD 

After investigation held July 14, 2014 and by letter dated August 8, 2014, 

Claimant – an employee in the Carrier’s service since January 1996 – was assessed 

a 60-day suspension for operating his train at a speed of up to and including 23 mph 

in a 10 mph temporary speed zone on June 10, 2014. 

On June 10, 2014, Claimant was assigned as Engineer on the F75710 operat-

ing between Savannah and Cayce.  In the vicinity of milepost S 466.1 (the Savan-

nah River Bridge), Claimant’s train operated at 23 mph in a 10 mph temporary 

speed zone.  Claimant’s locomotive was equipped with a GE Trip Optimizer – in ef-

fect, a programmed auto-pilot – which Claimant was required to use and which 

failed to function as represented by GE as it did not slow the train to the pro-

grammed slow speed, which required Claimant to take over and manually slow the 
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train (which he was not able to do in sufficient time to slow the train to the 10 mph 

speed).   

Investigation by GE showed a failure of the Trip Optimizer to function cor-

rectly and, according to GE, “[t]his issue has been identified and repaired in newer 

SW.”  Carrier Exh. 6 at 5.  Further, according to Senior Road Foreman of Engines F. 

P. Cokley, in addition to the Trip Optimizer’s failure to reduce the train speed as 

required, the Trip Optimizer should have warned Claimant that it would not be 

able to function correctly and that he should take manual control, but the Trip Op-

timizer also did not perform that function.  Tr. 33. 

In the notification of discipline dated August 8, 2014, although assessing 

Claimant with a 60-day suspension, the Carrier determined that “… the above inci-

dent was not a revocable event … [and] CSXT is not revoking your FRA Engineer 

Certificate ….” 

This case involves the same issues discussed in Award 56 of this Board – an-

other case where an Engineer was disciplined for speeding in a restricted speed 

zone after the Trip Optimizer malfunctioned.  This Board held in Award 56:   

From a technical standpoint, even with the Trip Optimizer in 
operation, the ultimate responsibility for not speeding and safe 
operation of the train falls on the Engineer – in this case, 
Claimant.  Under the simple facts showing that Claimant was 
operating at some 17 mph above the restricted speed, given 
Claimant’s overall responsibility for not speeding and safe oper-
ation of the train, substantial evidence shows Claimant acted 
inconsistent with his obligations under Rules 40 and 55.  

However, because of the requirement that employees had to use the Trip Op-

timizer and because there was a software error in the Trip Optimizer, we refused to 

impose any suspension time on the employee [emphasis in original]: 
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… [I]mposing a 65-day suspension against Claimant in this case 
was arbitrary.  Claimant was required to use the Trip Optimizer 
– in effect, an auto-pilot – that GE represented “[e]liminates 
over-speeding”.  However, on the date in question and although 
GE represented that the Trip Optimizer “[e]liminates over-
speeding”, the Trip Optimizer had the speed restriction pro-
grammed into it, but clearly malfunctioned when the pro-
grammed speed restriction dropped off the Trip Optimizer 
screen and the train did not slow down as GE represented it 
would.  Moreover, as shown by RFE Brumfield’s testimony, GE 
confirmed the malfunction was caused by a software defect.  …  
And as RFE Brumfield also testified, the incident involving 
Claimant was not isolated as other employees have reported the 
same kind of malfunction experienced by Claimant.  …  In short, 
Claimant was required to use a product sold to the Carrier by 
GE that malfunctioned due to a software defect that was solely 
GE’s responsibility and those malfunctions were experienced by 
other employees but, nevertheless, Claimant was given a 65-day 
suspension caused by GE’s malfunctioning product.     
Arbitrary conduct is action that lacks a rational basis or justifi-
cation.  To impose a 65-day suspension on an employee because 
he relied upon a defective system that he was required to use 
that malfunctioned lacks a rational basis or justification and 
therefore is arbitrary. 

The same logic in Award 56 applies to this case.  Although Claimant is ulti-

mately responsible for safe operation of his train and not speeding, it is arbitrary for 

the Carrier to impose suspension time when there is a software defect in the Trip 

Optimizer (which Claimant was required to use) that caused the Trip Optimizer to 

malfunction and not reduce the speed of Claimant’s train to the pre-programed re-

quirement and where the Trip Optimizer further failed to even give Claimant a 

warning that it was malfunctioning as it was supposed to do.  As a remedy, Claim-

ant shall be made whole for losses stemming from the 60-day suspension. 

The Carrier also argues that Claimant did not report the incident as re-

quired.  However, the record shows that Claimant attempted to do so at 9:30 p.m., 

but the individual who would have received the report (Road Foreman of Engines E. 

Betts) was on vacation and did not answer his phone leaving a message for callers 
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to contact another RFE (J. Jordan).  Tr. 37, 45.  Claimant testified that he arrived 

at midnight and did not have RFE Jordan’s contact information when he got off du-

ty and, after looking up RFE Jordan’s contact information, Claimant reported the 

incident to Jordan the next morning.  Tr. 45-46.   

The record shows that Claimant took sufficient action to report the incident. 

In any event, the thrust of this case is about Claimant’s alleged speeding in a re-

stricted speed zone and the malfunctioning of the Trip Optimizer.  The reporting al-

legations do not change the result.   

Claimant shall be made whole for losses stemming from the 60-day suspen-

sion. 

AWARD 

Claim sustained in accord with the opinion. 

Edwin H. Benn 
Neutral Member 

____________________________ 
Carrier Member 

____________________________ 
Organization Member 

Dated: ______________ 
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AWARD NO. 56 
CASE NO. 56 

 

PUBLIC LAW BOARD NO. 7384 

 

PARTIES ) BROTHERHOOD OF LOCOMOTIVE ENGINEERS AND  
 ) TRAINMEN (EASTERN LINES) 
 TO ) 
  ) 
DISPUTE ) CSX TRANSPORTATION, INC. 

 
 
STATEMENT OF CLAIM 

Claim for CSXT Engineer W. F. Suber, CSXT ID 202751, (hereinafter 
Claimant) is for full compensation for all time lost attending the inves-
tigation and for all earnings lost while in suspension and revocation 
status.  Such reinstatement to include removal of all record of disci-
pline administered by CSXT in this case from Engineer’s Suber’s per-
sonal record.  

OPINION OF BOARD 

After investigation held February 20, 2014 and by letter dated March 21, 

2014, Claimant – an employee in the Carrier’s service since December 1997 – was 

assessed a 65-day suspension for failing to monitor and control his train speed and 

exceeding the maximum speed permitted by more than 10 mph as well as failing to 

sound his horn in the proper sequence over a public crossing on January 14, 2014. 

On January 14, 2014, Claimant was assigned as Engineer on the Q12414 op-

erating between Jacksonville, Florida and Manchester, Georgia.  In the vicinity of 

milepost ANB744.1, Claimant’s train operated at 42 mph, which was 17 mph over 

the maximum authorized speed of 25 mph.   

If those were the only facts in this case, this Board would deny the claim.  

However, there is more. 
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Claimant’s locomotive on the Q12414 was equipped with a GE Transporta-

tion Trip Optimizer.  According to GE (Organization Exh. A at 1-2): 

Trip Optimizer is an intelligent, fuel-saving cruise control for lo-
comotive that optimizes fuel consumption based on a specific 
train’s make up and the route traveled. 
Trip Optimizer System calculates the most efficient operation by 
considering such factors as train length, weight, grade, track 
conditions, weather and locomotive performance.  The trip’s pro-
file is updated continuously through a complex network of on-
board computers, GPS systems and advance algorithms that 
make adjustments, enabling the train to use less fuel while 
maintaining smooth train. 

* * * 

Key features: 

Automatic throttle and dynamic brake control 

Automatic controls of throttle, dynamic braking … 

Builds individual plan for each train over a given territo-
ry 

Optimizes fuel consumption based on a specific 
train’s make up and the route traveled 

Improved and consistent train handling 

Proven to reduce break-in-twos with improved train 
handling by reducing operator performance vari-
ance 

Eliminates over-speeding 

Provides Auto-Independent Distributed Power control 

For auto train handling of longer trains over diffi-
cult terrain 

Provides for dynamic plan adjustments 

Monitors actual HP, speed, wheel slip, engine 
health, wind effect … 

According to the Carrier’s Road Foreman of Engines R. Brumfield, employees 

are required to use the Trip Optimizer when it is installed.  Tr. 34.  RFE Brumfield 
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described the Trip Optimizer as “… an automatic cruise control, it controls the train 

speed according to speed restrictions and permanent timetable restrictions.”  Tr. 10-

11.  Brumfield testified that during the time the Trip Optimizer is operating, the 

engineer does not control the speed or the braking of the locomotive.  Tr. 12. 

Claimant testified that he initialized the Trip Optimizer and a 25-mph speed 

restriction between ANB744.4 and ANB744.5 was entered into the Trip Optimizer 

as part of the initialization process.  Tr. 60.  For the first approximate 230 miles of 

the trip, the Trip Optimizer functioned as designed adhering to speed restrictions 

that existed.  Tr. 37, 56.  However, the Trip Optimizer malfunctioned as Claimant’s 

train approached the 25-mph speed restriction between ANB744.4 and ANB744.5.   

According to Claimant, two miles before the speed restriction, he had com-

munication with K. P. Laramore who had control of the track and received permis-

sion to proceed; Claimant observed the speed restriction on the Trip Optimizer’s 

screen; the Trip Optimizer requested the selection of a track and Claimant entered 

Track 1 to allow for recalculation by the Trip Optimizer.  Tr. 44-46.  Claimant testi-

fied that he then turned his attention to blowing the horn for workers around the 

tracks.  Tr. 45. 

According to Claimant, he then saw the temporary slow board and instinctu-

ally looked at the speedometer and “… realized we weren’t slowing ….”  Tr. 46.  The 

25 mph indication which previously appeared on the Trip Optimizer “… was not 

there anymore” and Claimant took manual control and slowed the train.  Id.   

Claimant stated (Tr. 60): 

[A] … [T]his restriction was again checked to make sure it 
was in the profile as it came into … as we came into its 
range.  The trip optimizer then malfunctioned the trip op-
timizer should have slowed the train.  The trip optimizer 
did not slow the train, when I realized the trip optimizer 
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had malfunctioned I took over and slowed the train man-
ually.  

However, although manually taking over control of the train, Claimant en-

tered the restricted speed zone some 17 mph over the 25 mph designation.  

Later at a stop, Claimant called RFE Brumfield to report “… that the speed 

restriction was there [on the Trip Optimizer] and then something happened and it 

wasn’t there and it [the Trip Optimizer] didn’t slow the train and when I realized it 

I took over manually and slowed the train.”  Tr. 47. 

RFE Brumfield testified that GE found a software defect in the Trip Optimiz-

er which corroborated Claimant’s contention that the 25 mph restriction disap-

peared from the Trip Optimizer’s screen (Tr. 37): 

[Q] Have you found that there’s a defect with the trip opti-
mizer? 

[A] A software defect was found according to GE. 
[Q]  So according to GE they did find a defect with the soft-

ware on these engines that would corroborate Mr. Suber’s 
story of the miles per hour disappearing from the screen 
of the trip optimizer? 

[A] Yes. 

Further, according to RFE Brumfield, the incident involving Claimant was 

not isolated as other employees have reported the same kind of malfunction experi-

enced by Claimant “… where the speed had dropped out ahead of them.”  Tr. 38, 40. 

Claimant testified that he and RFE Brumfield had several conversations 

about the Trip Optimizer and RFE Brumfield told him that “[i]f it fails if it messes 

up, you will not be responsible if it is active.”  Tr. 51-52.  Further, according to 

Claimant, those assurances were given by other Carrier officials (“… he [Brum-
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field]’s not the only official and I’m not the only engineer with that understand-

ing.”).  Id. 

RFE Brumfield testified that he did not recall the specific conversations al-

luded to by Claimant.  Tr. 56.  However, Brumfield testified that he has told em-

ployees that as long as they were running the Trip Optimizer they would not be 

held accountable for speeding (Tr. 58): 

[Q] … I think you just stated that you had had conversations 
with employees that as long as they were running trip op-
timizer they wouldn’t be accountable for their speeding.  
Did I hear that correct? 

[A]  Yes. 

Along with the notification dated March 21, 2014 that Claimant was assessed 

a 65-day suspension, the Carrier revoked Claimant’s FRA Certificate for six 

months.  The parties advise this Board that, after appeal, the Locomotive Engineer 

Review Board remanded the revocation to the property; a hearing was held; the 

Carrier stood by its decision on revocation; and the revocation was again appealed 

to the LERB.  As of the proceedings in this matter before this Board on December 

10, 2015, there was no further action by the LERB.  

Operating Rules 40 and 55 provide, in pertinent part:  

Speed Rules 
40.  Train speeds must be maintained to the extent feasible, 
consistent with safety.  They must not be exceeded. …  

* * * 

GR-55 The following are responsibilities of the engineer, con-
ductor, and other crewmembers. 
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1. Engineer Responsibilities 

The engineer is responsible for safely and efficiently operating 
the engine.  He is also responsible for the proper handling of the 
train.  

* * * 
3. Engineer and Conductor Responsibilities 

The engineer and conductor are responsible for: 
a. The safety of the train, and 
b. The observance of the rules. 
They must take every precaution for protection in the event of 
conditions not provided for by the rules. … 

From a technical standpoint, even with the Trip Optimizer in operation, the 

ultimate responsibility for not speeding and safe operation of the train falls on the 

Engineer – in this case, Claimant.  Under the simple facts showing that Claimant 

was operating at some 17 mph above the restricted speed, given Claimant’s overall 

responsibility for not speeding and safe operation of the train, substantial evidence 

shows Claimant acted inconsistent with his obligations under Rules 40 and 55.  

The real question in this case is whether a 65-day suspension was warrant-

ed?  Specifically, we find that under the unique circumstances presented, the Carri-

er’s assessment of discipline was arbitrary and the Carrier is also estopped from 

imposing any discipline against Claimant.  

First, imposing a 65-day suspension against Claimant in this case was arbi-

trary.  Claimant was required to use the Trip Optimizer – in effect, an auto-pilot –

 that GE represented “[e]liminates over-speeding”.  However, on the date in ques-

tion and although GE represented that the Trip Optimizer “[e]liminates over-

speeding”, the Trip Optimizer had the speed restriction programmed into it, but 

clearly malfunctioned when the programmed speed restriction dropped off the Trip 

Optimizer screen and the train did not slow down as GE represented it would.  
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Moreover, as shown by RFE Brumfield’s testimony, GE confirmed the malfunction 

was caused by a software defect.  Tr. 37.  And as RFE Brumfield also testified, the 

incident involving Claimant was not isolated as other employees have reported the 

same kind of malfunction experienced by Claimant.  Tr. 38, 40.  In short, Claimant 

was required to use a product sold to the Carrier by GE that malfunctioned due to a 

software defect that was solely GE’s responsibility and those malfunctions were ex-

perienced by other employees but, nevertheless, Claimant was given a 65-day sus-

pension caused by GE’s malfunctioning product.   

Arbitrary conduct is action that lacks a rational basis or justification.  To im-

pose a 65-day suspension on an employee because he relied upon a defective system 

that he was required to use that malfunctioned lacks a rational basis or justification 

and therefore is arbitrary. 

Second, although we find a 65-day suspension was arbitrary, the question 

then becomes whether any discipline short of that amount is warranted?  We find 

that in this case no discipline can be imposed even though Claimant was ultimately 

responsible for safe operation of the train.   

Claimant was told by RFE Brumfield (and, according to Claimant, by other 

Carrier officials) that if the Trip Optimizer malfunctioned, employees would not be 

held responsible for speeding – statements which Brumfield admitted he made to 

employees.  Tr. 51-52, 58.  When an individual in a supervisory capacity assures an 

employee that he will not be held responsible for speeding if the Trip Optimizer 

malfunctions, the Carrier is estopped from imposing any discipline because the Trip 

Optimizer malfunctions.   

Therefore, no discipline can be imposed in this case.  Claimant shall be made 

whole for losses stemming from the 65-day suspension. 
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The Carrier has provided this Board with a decision of the U. S. Department 

of Labor, Occupational Safety and Health Administration, dated December 9, 2014 

(Case No. 4-1510-14-023) (“OSHA Decision”) denying a complaint filed by Claimant 

with that agency against the Carrier alleging retaliation in reprisal for his report-

ing the malfunction of the Trip Optimizer.  The OSHA Decision does not change the 

result. 

The OSHA decision addresses an allegation made by Claimant contending re-

taliation.  That is not the issue in this case.  The ultimate issue in this case is 

whether, under the Agreement, the discipline imposed was arbitrary and whether 

any discipline can be imposed.  The OSHA decision addresses statutory provisions 

and interprets the relevant statutory and regulatory provisions.  This award ad-

dresses matters arising under the parties’ collective bargaining agreement.  The de-

termination of the existence of a violation of a collective bargaining agreement is 

not OSHA’s function, but is the function of this Board.1 

In the end, the underlying cause of these kinds of disputes may become aca-

demic.  This dispute arises as a result of a malfunctioning system sold to the Carri-

er by GE.  According to the Organization (Organization Submission at 6): 

… GE has installed, since its inception, no less than five (5) dif-
ferent versions of TO software on CSXT's fleet of locomotives.  
These versions include: (1) Unnamed, (2) Baltimore, (3) Ohio, (4) 
Bessemer, and (5) Smart HPT.  At the time of this incident, 
Claimant's engine (CSXT 417) was equipped with the Baltimore 
version, which was the second generation of TO. 

                                            
1
  See Alexander v. Gardner-Denver, Co., 415 U.S. 36, 53, 57 (1974) (“‘… an arbitrator is confined to 

interpretation and application of the collective bargaining agreement’ … the specialized competence 
of arbitrators pertains primarily to the law of the shop, not the law of the land ... the resolution of 
statutory or constitutional issues is a primary responsibility of courts ....”).   
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Hopefully with its later versions of the Trip Optimizer, GE has been able to 

program out the software defects which set in motion the dispute in this case. 

We have considered the Carrier’s contentions that Claimant did not properly 

sound his horn in the proper sequence and find that even if demonstrated, Claimant 

should not have received the disciplined imposed.  

Therefore, while the Carrier is correct that Claimant technically did not com-

ply with Operating Rules 40 and 55, for reasons discussed above, we find the 65-day 

suspension given to Claimant was arbitrary and that the Carrier is estopped from 

imposing any discipline.  As a remedy, Claimant shall be made whole for losses 

stemming from the 65-day suspension. 

AWARD 

Claim sustained in accord with the opinion. 

Edwin H. Benn 
Neutral Member 

____________________________ 
Carrier Member 

____________________________ 
Organization Member 

Dated: ______________ 

iAnnotate User
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Field Reports 
 
(Quotes from BLET locomotive engineers have been de-identified) 
 
Locomotive Engineer 1: 
Sometimes when turning on the microwaves, it will kick TO out and will not come back until you 
reset the breakers. (2 engineers reported this) 
  
While going through a signal that restricts your speed to a speed lower than authorized track speed 
TO will not slow you down for the restriction. Example: medium approach medium through a 
45mph crossover TO will run you 45mph if you do not take over. (This happens every time) 
  
Going downhill with a heavy train 15k+ tons TO will kick out if you encounter a speed restriction. 
(This happens if TO is running at track speed) 
  
TO fails to integrate with PTC a lot of the time. I have reached out to TO desk and the response 
they gave me was they don't know why sometimes they work together and other times they don't. 
  
TO will randomly make you take over for no reason. Sometimes it'll comeback but a lot of times 
it doesn't.  
 
 
Locomotive Engineer 2: 
  
TO comes in hot to sidings, I also have common drop outs and areas that are manual control only. 
I’ve also had trips where it has been manual control only the entire trip. 
 
Will Orbach-Schultz (source: NTSB): 
Even after nearly two decades, Trip Optimizer continues to suffer from critical failures. 
 
One incident I personally experienced, involved Trip Optimizer refusing to relinquish control of 
the locomotive’s power system. The system was in dynamic braking, slowing for a siding, when I 
was prompted to take manual control. However, despite my inputs, it remained locked in auto 
mode. To stop the train, I had to apply the air brakes. Once stopped, the locomotive became 
completely unresponsive to throttle, dynamic braking, or direction commands. It wasn’t until I 
performed a full reset of the onboard computer and PTC system that I was finally able to regain 
control. While this occurred in dynamic braking, I have no doubt that a similar failure could happen 
while in power as well. 
 
Another concerning event was reported to me a few weeks ago. In this case, Trip Optimizer failed 
to recognize a stop signal. On CN, our Trip Optimizer is fully integrated with PTC, receiving real-
time signal, speed, and restriction data. Yet, no alarm was issued to alert the engineer. Fortunately, 
the engineer was fully aware of the situation and manually brought the train to a stop in compliance 
with the signal. While PTC should have intervened before the train passed the stop indication, 



 
 
 
 
winter weather and braking performance make it impossible to say with certainty that it would 
have. 
 
It has become clear that Trip Optimizer is still far from capable of reliably operating a train in 
“less-than-ideal” situations. While it handles large trains over undulating terrain fairly well, it 
consistently struggles with unplanned events. Many of us find it difficult to trust Trip Optimizer 
when slowing for restrictions, as it often over-relies on dynamic braking or makes incorrect slack 
adjustments that an experienced locomotive engineer would avoid based on train makeup or 
terrain. 
 
I cannot imagine using Trip Optimizer in a situation where it would be allowed to operate a train 
all the way to a stop indication. No doubt, they will still mandate that the locomotive engineer 
“monitor it” or something along those lines. With the certification of everyone in the cab on the 
line, I find it completely unreasonable to allow this technology to be used in such a manner.  
 
Locomotive Engineer 4: 
The fact the system still “freezes” or constantly loses communication with the locomotive (a very 
common reason for not being able to initialize Trip Optimizer), should show that it is not ready for 
such advanced testing. In fact, the system as a whole should be the topic of great scrutiny by 
regulators before being advanced further. 
 
I have 3 scenarios where a locomotive engineer needs to take over TO... 
  
At [a control point] we get a medium approach medium where TO wants to operate at track speed 
of 40 mph but we have to operate on signal indication. 
  
When following a train that is slower you have to go in and out of TO constantly. 
  
We often get kicked out of TO for no automatic brake and have to run manually for the entire trip. 
 
Locomotive Engineer 5: 
[On a trip in NY] Trip Optimizer's handling of the train caused excessive slack action which 
resulted in a violent separation, ripping out the entire drawbar and draft gear from the cushioning 
mechanism of the car, and initiating an emergency application of the brakes.  
  
Operating over undulating terrain, trip optimizer advanced throttle position on lead locomotive 
and trailing unit from 6 to 8 as the train ascended the grade approaching a milepost. As the train 
crested the elevation and began to descend, optimizer reduced throttle position to 3, in preparation 
for a 45-mph permanent speed restriction (which TO planned to enter at 35 mph). The grade again 
begins to ascend at [a subsequent] milepost. Approaching this, trip optimizer began to increase 
throttle position back up to 8. With the rear end still ascending, middle of train both cresting and 
descending, and head portion level and beginning to climb, this rapid decrease and increase of 
throttle caused uneven draft and buff forces throughout the train. The rear end of the train had just 
cleared a defect detector, which reported [speed above the allowed restriction]. 
  



 
 
 
 
The five cars immediately behind [the separation contained flammable hazardous materials]. 
 
Engineer finished with 96% Trip Optimizer automatic usage for the day  



 
 
 
 



 
 
 
 



 
 
 
 



 
 
 
 



 
 
 
 

 
 




